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any one accident or occurrence and ONE MILLION AND NO/100
DOLLARS ($1,000,000.00) for property damage, or such
higher limits as the Board of Directors or Fee Owner may
from time to time establish with due regard to then pre-
vailing prudent business Practice in the State of Hawaii
a5 reasonably adequate for the protection of the Board of
Directors, the Association, the Fee Owner, all apartment
owners, the Managing Agent and its employees and the
employees of the Assoclation, and from time to time cause
te be deposited promptly with each mortgagee of record of
any interest in an apartment and with the Fee Owner current
certificates of such insurance, all without prejudice to
the right of any apartment owners to maintain additional
liability insurance for their respective apartments. Any
such policy of insurance shall:

(a) Provide that the same shall not be
invalidated by any act or neglect of the Board of
Directors, the Fee Owner, or the apartment owners or any
rersons under any of them:

{b) Contain a waiver by the insurer of any
right of subrogation to any right of the Board of Direc-—
tors, the Fee Owner, eor the apartment owners against any
of them or any other persons under them;

{e¢) Contain a "severability of interest"
endorsement precluding the insurer from denying the claim
of an apartment owner because of negligent acts of the
Board of Directors, the Association, the Managing Agent,
the Fee Owner, or any other apartment owner; and,

(d) Provide that the policy and the
caverage thereunder may not be cancelled or substantially
modified (whether or not requested by the Association),
except by the insurer giving at least sixty (60) days'
Prior written notice thereof to the Board of Directors,
the Fee Owner, the Managing Agent, every first mortgagee
of an apartment or condominium conveyance document and
every other person in interest who shall have requested
such notice of the insurer.

3. Directors' and Officers' Liability Insurance.
The Association, at its common expense, shall also effect
and maintain directors' and officers’ liability insurance
covering the directors and officers of the Association
with respect to their actions and activities as directors
and officers of the Association, in any insurance company
authorized to do business in the State of Hawaii with
minimum limits as established by the Board of Directors,
and from time to time deposit promptly with the Secretary
of the Association current certificates of any such insu~
rance. Any such policy of insurance shall provide that
the insurer, at the inception of the policy and on each
anniversary date thereof, shall provide the Board of
Directors with a written summary, in laymen's terms, of
the policy. This summary shall include, without limita—
tion, a description of the type of pelicy, the coverage
and limits thereof, the amount of the annual premium and
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the renewal dates. Upon receipt of such sunmary from the
ihsurer, the Board of Directors shall provide a copy of
the summary to each apartment owner.

character normally carried with respect to properties of
comparable character and use in the State of Hawaii,

5.
Board of Directors shall review not less frequently than
annually the adequacy of its entire insurance program and
shall adjust its insurance program accordingly: the Board
of Directors shall then report in writing its conclusions

N. INSURED DAMAGE OR DESTRUCTION.

L. 1If the Project is damaged by fire or other
casualty which'is insured against and said damage is

elements appurtenant thereto, all of the insurance
proceeds shall be used by the Trustee for payment of the
contractor employed by the Board of Directors to rebuild
or repair such apartment and/or said limited common
elements, including paint, floor covering and fixtures, in
accordance with the original plans and specifications
therefor, or if reconstruction in accordance with said
Plans and specificatiens is not permissible under the laws
then in force, in agccordance with such modified plans and
specifications as shall be previcusly approved by the
Board of Directors, the Fee Owner, and any mortgagee of
record of any interest in the apartment so damaged.

2. If such damage extends to two or more
apartments and/or the limited common elements appurtenant
thereto, or to any other common elements, the Board of
Directors: shall thereupon contract to repair or rebuild
the damaged portions of the buildings, including all
apartments and limited common elements so damaged, as well
as the common elements, in accordance with plans and
specifications therefor which will restore the same to the
design immediately prior to destruction, or if reconstruc-
tion in accordance with said design is not permissible
under the laws then in force, in accordance with such
modified plan as shall be previously approved by the Board
of Directors, the Fee Owner, and any mortgagee of record
of any interest. in an apartment directly affected thersby;
provided that in the event said modified plan eliminates
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any apartment and sych apartment is not reconstructed, the
Trustee shall pay the Fee Owner, the owner of said apart-
ment and any mortgagee of record of any interest in said

3. The insurance proceeds shall be paid by the
Trustee to the contractor employed for such work, in
accordance with the terms of the comtract for such
construction and in accordance with the terms of this
Paragraph N, If the insurance proceeds are insufficient
to pay all the costs of repairing and/or rebuilding any
common elements other than any limited common elements,
the Board of Directors shall levy, as soon as reasonably
possible following the determination of the amount of such
insufficiency, a special assessment on the owners of all

a. An architect or engineer (who may be an
employee of the Board of Directors) shall be in charge of
the work;

b. Each regquest for payment shall bhe made
on seven (7) days' prior notice Lo the Trustee and shall
he accompanied by a certificate to be made by such archi-~
tect or engineer stating that all of the work completed
has been done in compliance with the approved plans and
specifications and that the Swn requested is justly
required to reimburse the Board of Directors for payments
by the Board of Directors to, or is justly due to, the
contractor, subcontractors, materialmen, laborers, engi~
neers, architects or other persons rendering services or
materials for the work {giving a brief description of such
services or materials), and that when added to all sums

c. Each reguest shall be accompanied by
waivers of lieng satisfactory to the Trustee, covering
that part of the work for which payment or reimbursement
is being requested, and by a search prepared by a title
tompany or licensed abstractor or by other evidence satis—
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factory to the Trustee, that there has not been filed with
respect to the premises any mechanics' or other lien or
instrument for the retention of title with respect to any
part of the work not discharged of record;

d. The request for any payment after the
work has been completed shall be accompanied by a copy of
any certificate or certificates required by law to render
occupancy of the premises legal;

e. The fees and expenses of the Trustee as
determined by the Board of Directors and the Trustee shall
be paid by the Association 45 common expenses, and such
fees and expenses may be deducted from any proceeds at any
time in the hands of the Trustee; and

E. Such other conditions not inconsistent
with the foregoing as the Trustee may reasonably request,

apartments, as their interests may appear, in proportion
to the respective common interests appurtenant to each
apartment.

6. To the extent that any loss, damage or
destruction to any building or other broperty is covered
by insurance procured by the Board of Directors, the Board
of Directors shall have no claim or cause of action for
such loss, damage or destruction against the Fee Owner,
any apartment owner or lessee. To the extent that any
loss, damage or destruction to the property of any apart-
ment owner or lessee is covered by insurance procured by
such owner or lessee, such owner or lessee shall have no
claim or cause of action for such loss, damage or destruc—
tion against the Board of Directors, the Association, the
Fee Owner, the Managing Agent or any other apartment owner
Or any person claiming under any of them.

Land shall be pPayable to and be the sole property of the
Fee Owner. All compensation and damages payable for or on
account of the buildings and other improvements shall be
equitably apportioned between the apartment owners and
their respective mortgagees, if any. All portions of any
such award payable on account of the apartment owners and
their respective mortgagees, if any, shail be payable to a
condemnation trustee, who shall be a bank or trust company
designated by the Board of Directors doing business in the
City and County of Honclulu, State of Hawaii. The Board
of Directors shail drrange for the repair and restoration
of the buildings ang improvements in accordance with the

—29~




s002H

design thereof immediately prior to such condemnation or,
if such repair ang festoration in accordance with said
degign are not permissible under the laws then in force,
ig dccordance with such modified plan as shaill be pre-
viously approved by the Board of Directors, the Fee Owner,

and even grade, using such compensation and damages to the

extent necessary therefor, and causes all subsisting

condominium conveyance documents covering apartments of
the Project to he surrendered and all rent then accrued
and taxes, assessments, rates and other charges payable

of such apartment o be surrendered ang all rent then
accrued and taxes, assessments, rates and other charges
payable for the then full current Year to be paid to the

new horizontal property regime without such apartment, then
such repair, restoration and replacement of said buildings

and other improvements or of such apartment, as the casge
may be, need not be done. Upon any such surrender of a

condominium conveyance document covering an apartment, the

debris removal, to the owner of said apartment and the

OWNer's mortgagees, if any, in satisfaction of the owner's
interest in said apartment. No surrender of a condominium

conveyance document covering an apartment may be made
without joinder by the mortgagee. fThe condemnation
trustee shall disburse the remainder of the proceeds of

in excess of the cost of repairing, Festoring or removing
said buildings ang improvements, such excess proceeds
shall be divided between the owners of apartments and
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their respective mortgagees, if any, in proportion to
their respective common interests appurtenant to each
apartment,

P. UNINSURED CASUALTY, PARTIAL RESTORATION; AND
DETERMINATION AGAINST RESTORATION.

1. Uninsured Casualty. In case at any time or
times any improvements GF the Project shall be substan-
tially damaged or destroyed by any casualty not herein
required to be insured against, such improvements shall be
rebgilt._repaized or restored unless apartment owners

responsible for any restoration of their respective apart—
ments so damaged or destroyed, according to the original
plans and elevation thereof, or such other Plan first
approved by the Board of Directors, the Fee Owner, and the
Mortgagees of record of any interest in an apartment ’
directly affected thereby. Unless such restoration is
undertaken within a reasonable time after such casualty,
the Association at its common expense shall remove all

the apartment owners, including at least eighty percent
(80%) of the owners of apartments that will not be
restored. and by all holders of liens affecting all or any
part of the Project, by (a} removing the Project from the
herizontal property regime established by the execution
and recordation of thig Declaration, (b) reconstituting
all of the témaining apartments and common elements to be

3. Determination Against Restoration. Except
as otherwise provided in Section 1 or Section 2 of this
Paragraph P, in the event of an insured casualty or the
condemnation of any part or all of the Project, the
Project shall be repaired, rebuilt and restored as
provided in Paragraph N hereof in the case of an insured
casualty, and as provided in Paragraph O hereof in the
case of condemnation, unless, within ninety (90) days
after such a casualty or condemnation, it is determined by
the affirmative vote of eighty percent (80%) of the
apartment owners {including the owners of eighty percent
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(89%) of the damaged or condemned apartments) that the
Project not be so repaired, rebuilt or restored.

Q. ALTERATION OF PROJECT.

1. Except as otherwise provided by the federal
Fair Housing Act (42 U.s.C. Sec. 3601 et seg.), as amended
by the Fair Housing Amendments Act of 1988, and the ruies
and regulations promulgated thereunder, as the same may be
amended from time to time in the future and except as
otherwise provided herein, restoration or replacement of
the Project or amy building or other structure thereof or
censtruction of any additional building or other structure
or structural alteration or addition thereto, different in
any material respect from saig Condominium Map of the
Project, shall be undertaken by the Asscciation or any
apartment owner only pursuant to an amendment of this
Declaration, duly executed by or pursuant teo a vote or the
written consent of at least seventy-five percent (75%) of
the apartment ownersg together with the consent of all
apartment owners whose apartments or the limited common
elements appurtenant thereto are directly affected (as
determined in a reasonable manner by the: Board of Direo-
tors} and in accordance with complete plans and specifica-
tions therefor first approved in writing by the Fee Owner
and the Board of Directors, and promptly upon completion
of such restoration, replacement, construction, alteration
or addition the Association shall duly record or file of
record such amendment together with a complete set of Floor
plans of the Project as so altered, certified as built by
a registered architect or professional engineer; PROVIDED,
HOWEVER, that this Section 1 of Paragraph Q shall not
apply to or limit in any manner the rights and easements
described in or referred to in Section 9 of Paragraph F
above; PROVIDED FURTHER, HOWEVER, that the owner of any
apartment may make any alterations or additions within the
owner's apartment, except for enclosing any exterior lanai,
with only the approval required hereinbelow, and that the
owner of any two of the adjacent apartments listed below.
which are separated by a common element that is a wall,
with only the approval required hereinbelow, may: (a)
alter or remove all or portions of the intervening wall,
if the structural integrity of the building is not thereby
adversely affected and if the finish of the common element
then remaining is then restored to a condition substan—
tially comparable to that of the common element prior
to such alterations; and (b) make any alterations or .
additions within the portion of the hallway comstituting
a limited common element appurtenant to such apartment.
These adjacent apartments include the following:

(a) Apartment Nos. 3301 and 3302;
(b) Apartment Nos. 3307 and 3308;
{¢) Apartment Nos. 3401 and 3402;
(d) Apartment Nos. 3407 and 3408;
(e) Apartment Nos. 3501 and 3502;
{(f) Apartment Nos. 3507 and 3508;
(9) Apartment Nos. 3601 ang 3602;
(h) Apartment Nos. 3607 and 3608;
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} Apartment Nog. 3701 and 3702;
)  Apartment Nos. 3707 and 3708:
) Apartment Nos. 3801 and 3802;
) Apartment Nos. 3807 and 3808,
(m) Apartment Nos. 3301 and 3902;
(n) Apartment Nog. 3307 and 23908;
(o) Apartment Nos. 4001 and 4002;
{p) Apartment Nos. 4007 and 4008;
(g} Apartment Nos. 4101 and 4102;
(r) Apartment Nos. 4107 and 4108;
(s) Apartment Nos. 4201 and 4202; and
(t) Apartment Nos. 4207 and 4208.

The owner of any two of the adjacent apartments listed
above may install a door or doors to such apening or
cepenings in the intervening common element. Alterations
or additions within an apartment, within the above-
specified adjacent apartments, or within the aforesaid

require only the written approval thereof, including the
Apariment owner's plans therefor, by the Fee Owner;. by the
holders of first mortgage liens affecting such’ apartments
(if the lien holders require such approval), by the appro~

1R nature as reasonably determined by the Fee Owner or the
Board of Directors. the Fee Owner or the Board of Directors
Mmay require that the owner of the apartment provide evi-
dence satisfactory to the Fee Owner and/or Board of Direc-
tors of sufficient financing to complete such alterations
or additions or, in lieu thereof, require that the owner
obtain a performance and lien payment bond, naming as
obligees the Fee Owner, the Board of Directors and the
Association and collectively all apartment owners and
their respective mortgagees of record, as their interests
Mmay appear, for a penal sum of not less than cne hundred
percent (100%) of the estimated cost of such construction.
Prior to the termination ¢f the common ownership of any
such adjacent apartments, if the intervening wall shall
have been altered or Temoved pursuant to the foregoing

Notwithstanding any provision in this Declaration
to the contrary, neither the Association nor any apartment
owner may enclose any exterior lanai within any apartment
in the Project.
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2. Notwithstanding any other provision in this
Declaration to the contrary, prior te (i) the time that
all apartments in the Project have been sold and recorded,
and (i1} the filing by the Developer of the “as built"
verified statement (with Plans, if applicable) required by
Section 514A-12 of the Hawaii Revised Statutes (but in no
event later than December 31, 199%5), the Developer shall
have the right, withoutr the approval, consent or joinder
of any apartment owner or any other person other than the
Fee Owner, (a) to make alterations in the Project (and/or
to amend this Declaration ang the Condeminium Map accord-
ingly) which change the confiquration of, alter the number
of rooms of, decrease or increase the size of, or change
the location of any apartment (and the limited common
elements appurtenant thereto) in the Project which is not
sold and recorded; (b) to make alterations in the Project
(and/or to amend this Declaration and the Condominiwn Map
accordingly) which divide any of the commercial apartments
{and/or the limited common elements appurtenant thereto)
inte any number of Separate commercial apartments. provided
that the total undivided percentage common interest appur~
tenant to all commercial apartments in the Project shall
at all times equal 12.5%9% and that the limited common
elements appurtenant to the commercial apartments shall
remain, after any such division, limited common elements
appurtenant to one or more of the commercial apartments;
or {c} to make other alterations in the Project (and to
amend this Declaration and the Condominium Map accordingly)
which make minor changes in any apartment in the -Project
or the common elements which do not affect the physical
location, design or size of any apartment which has been
sold and recorded; PROVIDED, HOWEVER, that as to (a), (b},
and (c) above, any such changes shall be reflected in an
amendment to the Declaration as provided in Section 2 of
Paragraph 8 of this Declaration. As used herein the term
"sold and recorded" shall mean and refer to the sale of
apartments in the Project, and the filing in the Office of
the Assistant Registrar of the Land Court of the State of
Hawail of condominium conveyance documents or assignments
of condominium conveyance documents transferring said
interests in the apartments from the Fee Owner or the
Developer to parties not signatory to the Declaration.

3. Notwithstanding any other provision in this
Declaration to the contrary, the respective owners of
Commercial Apartment Nos. 1. 2, 3, 9 or 10 may divide each
such commercial apartment (and the limited common elements
appurtenant thereto) into any number of separate commercial
apartments, provided that with respect to each of the
aforesaid commercial apartments: (a) the total undivided
percentage common interest appurtenant to the separate
commercial apartments shall at all time equal the percen—
Ltage common interest appurtenant to the original commercial
apartment from which the separate apartments were created,
and (b) the limited common elements appurtenant to the
eriginal commercial apartment shall, after any such divi-
sion, be designated limited common elements appurtenant
to one or more of the separate commercial apartments. The
subdivision of any one of Commercial Apartment Nos. 1, 2.
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3, 9 or 10 into separate commercial apartments shall be
reflected in an amendment to this Declaration which
amendment need only be signed and approved by the Fee
Owner and the owner or owners of the subdivided commercial
apartment and their mortgagees, if any.

R. MAINTENANCE RESERVE FUND. The Board of
Directors shall establish and maintain a Maintenance
Reserve Fund by the assessment of and payment by all
apartment owners in equal monthly installments of their
respective proportionate shares of such reasonablie annual
amount as the Board of Directors may determine in its sole
discretion as adequate to cover each apartment owner's
obligations to provide for utilities, insurance, mainte-
nance and repair of the common elements and other expenses
of administration of the Project, which shall be deemed
conclusively to be a common expense of the Project. The
Beard of Directors may include reserves for contingenciesg
in such Fund, and such Fund may from time to time he
increased or reduced in the discretion of the Board of
Directors. The proportionate interest of each apartment
owner in said Fund cannot be withdrawn or separately
assigned but shall be deemed to be transferred with such .-
apartment even though not expressly mentioned or described
in the conveyance thereof. In case the Condominium
Property Regime hereby created shall be terminated or
waived, said Fund remaining after full payment of all
common expenses of the Association shall be distributed to
all apartment owners in their respective proportionate
shares except for the owners of any apartments then
reconstituted as a new condominium property regime.

8. AMENDMENT OF DECLARATION.

1. Except as otherwise provided herein or in
sald Condominium Property Act, this Declaration may be
amended by vote of at least seventy-five percent (75%) of
the apartment owners, and shall be effective only upon the
£iling in the Office of the Assistant Registrar of the
Land Court of the State of Hawaii of an instrument setting
forth such amendment and vote duly executed by the proper
officers of the Association and consentaed to by the Fee
Owner,

2. Notwithstanding the foregoing and notwith-
standing the £iling in the Office of the Assistant )
Registrar of the Land Court of the State of Hawaii of any
or all condominium conveyance documents conveying interests
in any or all of the apartments to any person, the Devel-
oper hereby reserves the right to successively amend this
Declaration (including the By-Laws and, when applicable,
the Condominium Map), without the consent, approval or
joinder of the persons then owning or leasing the apart-
meénts, to file the "as built” verified statement {with
plans, if applicable) required by Section 514A-12, Hawaii
Revised Statutes, as amended, (a) so long as such state-
ment is merely a verified statement of a registered
architect or professional enginegr certifying that the
final plans theretefore filed or being filed simultaneously
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with such amendment fully and accurately depict the layout,
location, apartment numbers and dimensiens of the apart-
ments as built, or (b) so long as any plans filed therewith
involve only changes to the layout, location, apartment
numbers, dimensions of or other changes to the apartments
and common elements as built which the Developer is per-
mitted to make in accordance with Paragraph  of this
Declaration.

3. Notwithstanding the foregoing and until the
£iling in the Office of the Assistant Registrar of the
Land Court of the State of Hawaii of condominium con-
veyance documents covering all of the apartments in the
Project (including all inferests therein) in favor of par-—
ties not a signatory to the Declaration and other than to
any mortgagee of the Fee Owner or the Developer, the Fee
Owner and Developer hereby reserve the right to amend this
Declaration, the By-Laws and the Condominium Map, without
the approval, consent or joinder of any purchaser of an
apartment or any interest therein {including any lessee},
and to make such amendments as may be required by law, by
the Real Estate Commission of the §tate of Hawaii, by any
title insurance company issuing a title insurance policy
on the Project or any of the apartments or any interest
therein, by any institutional lender lending funds on the
security of the Project or any of the apartments or any
interest therein, or by any govermmental agency of any
state, territory, possession or foreign county or other
foreign jurisdiction as a condition precedent to the
marketing or sale of apartments or any interests therein
in any such jurisdiction; provided, however, that no such
amendment which would change the common interest appurte-
nant to an apartment or substantially change the design,
location or size of an apartment shall be made without the
consent to such amendment by all persons having an interest
in such apartment.

4. Notwithstanding the foregoing, the percentage
of the voting power necessary to amend a specific clause
or provision shall not be less than the percentage of
affirmative votes prescribed for action to be taken under
that clause. For example, if the Declaration expressly
States that 80% of the owners must concur with a proposal
to remove any part of the Project from the condominium
Property regime, then the vote of 80% of the owners is
necessary to amend this provision regardless of the per-
centage prescribed in the general provision pertaining
to amendments of the Declaration. As used herein, a
"material” amendment to the Declaration includes a change
to provisions directly affecting any of the following:
veting rights; respongibility for maintenance and repair;
boundaries of any apartment; convertibility of apartments
into common elements or viee versa; expansion or contrac-
tion of the Project (other than by the exercise of the
Developer's or Fee Owner's reserved rights); imposition of
restrictions on an owner's right to sell or transfer his
apartment; a decision to establish self-management rather
than professional management; or an action to terminate
the legal status of the Project after substapntial destruc—
tion or condemnation occurs.
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5. NWo amendment of any provision contained in
this Declaration or in the By-Laws that grants or reserves
rights in favor of +he Developer or the Fee Owner shall be
effective unless signed and acknowledged by the Developer
and/or Fee Owner whose rights are to be affected.

6. Notwithstanding the foregoing provisions of
this paragraph, the owners of the respective apartments,
with the consent of the mortgagee(s) of the affected
apartments, if any, shall have the right, subject to all
applicable statutes, ordinances and rules and regulations
of governmental agencies, to change the designation of the
parking spaces which are appurtenant to their respective

apartment owners of such apartments and such mortgagee(s),

if any, provided that such amendments shall be effective

only upon the filing of the same in the Office of the -
Assistant Registrar of the Land Court of the State of r
Hawaii, and provided further that at all times at least

one parking space shall be appurtenant to each residential L
apartment in the Project. A copy of such conveyance and SRR
amendment shall be given to the Beard of Directors of the
Association by the affected owners within fifteen (13%)

days of the filing thereof.

T. RESERVATION TO MERGE PROJECTS AND RESERVED
RIGHTS CONCERNING DEVELOPMENT OF SUBSEQUENT PROJECTS.

1. Notwithstanding any provision to the contrary
contained or implied in this Declaration, the Developer
shall have the right, but not the obligation, -at its sole :
option and diseretion, at any time up to but not later than ;
December 31, 2010, to merge or cause the merger of the ‘
Project with another project ar projects (hereinafter
called the "Subseguent Project(s)") to be developed by the
Developer on any portion of the real property described in
Exhibit “F" attached hereto and made a part hereof
(exclusive of the real property constituting the Land of
the Project as described in Exhibit "A" attached hereto,
which description may be amended in the future pursuant to
Paragraph U herein}, as permitted under the Planned
Development Permit for 404 Piikol Project dated November
7, 1984 (PD 2-84), as approved by the Hawaii Community
Development Authority of the State of Hawaii. as amended,
and as the same may be further modified or amended from
time to time in the future (hereinafter called the
"Planned Development Permit"). The Subsequent Project(s)
may include up to the total number of residential,
commercial, and industrial apartments allowed under the
Planned Development Permit, together with such supporting
and servicing common elements as the Developer determines
in its sole discretion are beneficial to the Subsequent
Project(s). The DPeveloper further reserves the right to
construct said additional units in two or more phases, in
which case any portion of the real property described
hereinabove for the development of the Subsequent
Project(s) may be subdivided to accommodate such phases.
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the Subsequent Project(s) as if the projects invoalved had
beern developed ag one single project. A Merger may occur
with respect to the Subsequent Project(s), or any one of
them, at the same or different times, ang merger with
LesSpect to one af said projects shall not affect the right
of the Developer tg merge another project or projects at iz
later date, subject to all of the provisions of this
Declaration.

3. Merger shall take effect with respect to a
particular‘Subsequent Project upon the happening of all of
the following conditions with respect thereto:

(a) Recordation in the Office of the
Assistant Registrar of the Land Court of the State of
Hawaii (hereinafter called "Land Court") and/or in the
Bureau of Conveyances of the State of Hawaii (herein~
after called "Bureau of Conveyances"), as appropriate, by

matters as may be required to conform to any amendments of
Chapter 514A, Hawaii Revised Statutes, enacted subsequent

Project, both complying with the requirements of Chapter

(b) Recordation in the Land Court and/or
Bureau of Conveyances of the State of Hawaili by the
Developer of a "Certificate of Merger", which certificate
shall contain:

(i} A certification by a Hawaii regis-
tered architect or professional engineer that the final
plans theretofor filed for the projects being merged, or
being filed simultaneously with such certificate, fully
and accurately depict the layout, location, apartment
numbers, dimensions and elevations of the apartments of
the projects being merged, as built:

(ii) A certification by the Developsr
that the Subsequent Project has been substantially com-
Pleted, that a notice of completion has been filed, that
the period for £iling of mechanics' and materialmen's
liens has expired and that no mechanics®' or materialmen’'s
lien has been fileq; and
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) 4. From and after the date of the recordation
of said Certzf%cate of Merger with respect to a particular
Subsequent Project, the following consequences shall ensue:

apartment in each Project just as though the rerged pro-
Jects had been developed initially as a single undivided
project.

governing the merged project. The Board of Directors of
this Project immediately prior to the merger shall govern
the merged project after completion of the merger, and at
& special meeting called by the Board of Directors of this
Project for that purpose within thirty (30) days after the
recordation of the Certificate of Merger, the apartment
owners may remove said existing Board of Directors and
elect a new Board of Directors te govern the merged
project until the next anriual meeting. Procedures for
calling and holding such meetings shall be those as set
forth in the By-Laws.

(c) Common Interests. The percentage of
common interest appurtenant to each apartment in the
merged project shall be recalculated so that such per-
centage is equal to a fraction, the numerator of which is
the floor area of the apartment (including the lanai, if
any} and the denominator of which is the total floor area
of all apartments in the merged project.

(d) Interpretation. sor purposes hereof,
the merged increments shall be treated as part of a single
project developed as a whole from the beginning, and there
shall be only one Assoclation of Apartment Owners and one
Board of Directors, and the Declaration of Condominium
Property Regime and By-Laws applicable to each merged
increment shall be construed as one document applicable to
the entire project constituting the merged increments
except to the extent expressly otherwise provided for
therein. It is the purpose hereof to provide that from
and after the date of each merger all of the property so
merged shall be treated ag though it had been developaed,
divided into apartments, held, occupied and used by the
owners thereof as a single undivided project.

5. In connection with, and only to the extent
necessary for the creation of such additional apartments
and common elements, as aforesaid, the Developer shall have
the right up to December 31, 2010 or upon merger of all of
the Subsequent Project(s), whichever shalil first occur, to
amend or add common elements: to amend or add parking
Spaces; to enter upon the Praject premises with employees,
agents and contracters for all purposes ressonably neces-
sary for or useful to constructing and completing said
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of the Project: to file amendments to the Declaration for
purposes of certifying condominium maps filed as reflecting
the improvements shown therein to be "as built"; and to
sell the additional apartments. Such rights shall alse
include the following:

(a) The right and an easement to enter upon
and use the common elements of the Project and do all
things Feasonably necessary, desirable or useful, for the
purposes of designing, developing, constructing and com-
pleting the Subsequent Project(s), connecting the same to
the Project, providing access for the Subsequent Project(s)
through the parking areas and driveway ramps of the Project
to Ala Moana Boulevarg or 'Piikoi Street, connecting the
Subsequent Project(s) to the utility installations of the
Project, and selling the apartments in the Subsequent:
Project(s), provided that there shall not be caused thereby
any interruption other than a temporary interruption in
the service of utilities to the Project:;

(b) The right in the nature of an easement
over and upon the Project to create and cause dust, noise,
vibration and other huisances created by and resulting
from any work connected with or incidental to the develop-
ment. construction and sale of apartments in the Subsequent
Project(s) or to the construction of any access for the
Subsequent Project(s) through the common elements of the
Project; ’

{(c) The right to enter the COMmOn areas
of the Project for the purpose of showing praspective

(d) The right to place signs upon the
Project in conjunction with sales of apartments in the
Subsequent Project(s);

: {e) The right of the Developer to use any
apartment in the Project owned or rented by the Developer
for administrative, sales or display purposes until all
apartments in all Subsequent Project{s) are sold. The
Developer shall in the exercise of the rights reserved to
it in this Paragraph T, make reasonable efforts consistent
with maintaining the orderly progress of the design,
development, construction, completion, and sale of the
apartments in the Subsequent Preject(s) to minimize inter-
ference with the normal use and enjoyment of the Project
by the apartment OWners,
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6. In the event of each merger as aforesaid,
each owner of an apartment in the Subsequent Project then
merged with this Project shall pe required to advance to
the Association, ag constituted after merger, upen f£iling
of the Lespective Certificate of Merger, that owner's

merger for operation of the merged project, including the
Maintenance Reserve Fund, but excluding funds which will

be expendeq during the next 10 days {(hereinafter called
the "Net Maintepance Reserve Fund"). The proportionate
share of the Net Maintenance Reserve Fund of each apartment

7. The Developer shall have the right to exe-
cute, acknowledge and deliver any and all instruments

the provisions and exercising the rights, powers and pri-
vileges granted by this Paragraph T, all as the true and
lawful attorney-in-fact of the respective owners from time
to time of the apartments  of the Project as herein origi-
nally constituted or as merged as aforesaid. Said special
power of attorney is coupled with an interest, is irrevo-
cable, and shall not be affected by the death or disability
of any Principal. fThe entering into a contract to purchase
an apartment or any interest therein, the acceptance of a
ccndo@inigm conveyance document or other conveyance or the

present and future apartment awners, tenants, occupants,
and lienholders, to the exercise of the reserved rights
provided for in this Paragraph T, including but not limited
to the provisions of Section 8, helow. Although such
automatic consent shall be deemed leqally sufficient for
the purposes set forth herein and no further acts shall be
needed to effectuate such merger, all such present and
future owners, tenants, occupants and lienholders of such
apartments shall, if requested, join in, consent to, or
execute all instruments and documents which the Developer
deems necessary or desirable to effect the provisions of
this Paragraph T.

8. After completion of the merger of the Project
with any Subsequent Project, as provided in this Paragraph
R, the Develqper shall have the irrevgcable right to amend

land, buildings, apartments, common elements, limited com-
mon elements and common interests, and of incorporating
into such amendea Declaration and By-Laws any statutory
requirements enacted subsequent to the recordation of this
Declaration and the By-Laws attached hereto, without other—
wise changing the form or content of such DPeclaration and
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By-Laws. The apartment owners hereby give the Developer
their irrevocable power of attorney coupled with an inter~
€5t to amend the Declaration of such purpose. After the
last Subsequent Project is merged in the Project, the
amended Declaration shail omit this Paragraph 7.

9. Upon the expiration or earlier termination
of the Master Development Lease, all rights reserved in
this Paragraph T in favor of the Developer shall auto-
matically terminate with respect to the Developer and
shall run in favor of the Fee Owner or any assignee of the

u. DEVELOPER'S AND FEE OWNER'S OPTION TO
SUBDIVIDE AND WITHDRAW AREAS. The Developer and the Fee
owner may, but the Developer and Fee Owner are under no
obligation to, withdraw from the Project any portion or
all of those areag designated in Exhibit "g* as possible
withdrawal areas. Notwithstanding anything to the contrary
in this Declaration, the Developer and the Fee Owner shall,
from time to time angd at any time up to but not later than

designated in Exhibit ~g" (attached hereto and made a part
hereof) as "possible withdrawal areas"”, on the following

(1) Developer or Fee Owner shall, at their
expense and without being required to obtain the consent
or joinder of any apartment owner, lien holder or other
berson: (a} duly subdivide the lang or the Project'to

shall, if required by law or by the Developer or the Fee
Owner, join in, consent to, and execute all instruments
and documentsg necessary or desirable to effect the subdi-
vision and withdrawals provided for in this Paragraph ©.

(3) The withdrawal of an area shall become
effective upon the filing in the Office of the Assistant
Registrar of the Land Court of the State of Hawaii of {a)
an amendment to the Declaration provided for in subpara-
graph (1) of this Paragraph U, (b} an exhibit setting
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forth a description of the lang withdrawn from the Pro-
ject, (¢) a memorandum of withdrawal, and (4) a partial
surrender of the Master Development Lease executed by the
Developer and Fee Owner under which the Developer surren-
ders the withdrawn areas from the Master Development Lease.

Each and every party acguiring an interest in the
Project, by such acquisition, consents to such subdivisions
and withdrawals from the Project as provided in this Pars-
graph U and to any amendment or amendments of this
Declaration and the filing thereof in said Office of the
Assistant Registrar of the Land Court to effect the same;
4grees to execute such documents and instruments and do
such other things as may be necessary aor convenient to
effect the same including without limitation the execution
of a partial surrender of the Master Development Lease
surrendering the property withdrawn to the Fee OQwner; and
appoints the Developer and the Fee Owner and their respec-
tive assigns its attorney-in-fact with full power of :
substitution to execute such documents and instruments and -
to do such things on its behalf, which grant of such
power, being coupled with an interest, is irrevocable for
the term of said reserved rights, and shall not be
affected by the disability of such party or parties.

V. OWNERS MAY INCORPORATE. All of the rights,
powers, obligations and duties of the apartment owners
imposed by this Declaration and the By-Laws of the
Association recordegd immediately following this Declara-
tion, may be exercised and enforced by a nonprofit
membership corporation formed by the apartment owners
under the laws of the State of Hawaii for the purposes
herein set forth. The formation of such corporation shall
in no way alter the covenants, conditions and restrictions
set forth in this Declaration or in the By-Laws of the
Association, and the Articles of Incorporation and By-Laws
of such corporation shall be subordinated to and controlled
by this Declaration and the By-Laws of the Association.
Any action taken by such corporation in violation of any
or all of the covenants, conditions and restrictions con-
tained in this DPeclaration or in the By-Laws of the
Association shall be void and of noe effect.

W. NON-LIABILITY OF FEE OWNER. The parties
hereto expressly acknowledge and declare that:

: 1) The Fee Owner has joined in this
Declaration sclely for the purpose of submitting Fee
Owner's interest in the Land te the condominium property
regime in accordance with Section 514A-20 of the Hawaii
Revised Statutes, as amended;

2) The Project is the censequence of a
development undertaken solely by Developer and the Fee
Owner has not controlled or participated in any way,
either as a joint venturer or in any other capacity, in
the planning or construction of any buildings or other
improvements of the Project or any part thereof; and
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33 The Fee Owner shall not be responsihiae
for any design or construction defects of said development
or for any other tlaims or liabilities arising therefrom
or for any redesign or for any reconstruction or repair

X. PLANNED DEVELOPMENT AGREEMENT AND HAWAIT
COMMUNITY DEVELOPKENT AUTHORITY'S DISTRICT-WIDE IMPROVEMENT
DISTRICT ASEESSMENT PROGRAM.  The conditions imposed by the
Planned Development Agreement dated October 19, 1988, filed

Hawaii, and Fee Owner, shall run with the Land and shall
bind and constitute notice to all subsequent lessees,

enforce the Planned Development Agreement by appropriate
action at law or suit in equity against all such persons,
The Project iy subject to Hawaii Community Devel-
opment Aunthority's District-Wide Improvement District
Assessment Program and may be assessed for the cost of

improvements made in the vicinity of the Project.

Y. INTERPRETATION AND CAPTIONS. 1In case any
provision of this Beclaration shall be held invalid, such
invalidity shall not render invalid any other provision
hereof which can be given effect,

The captions herein are inserted only as a matter
of convenience and for reference, and in ng way define,
limit or describe the scope of this Declaration or any
provision hereof.

—~ T
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IN WITNESS WHEREOF, the Fee Qwner and the
Developer have executed these presents this Z5df

da
of Uedlaton . 1947 | ¥

NAURU PHOSPHATE ROYALTIES
{HONOLULU}, INC.

BY A

Its Ch,.7° Lxecy frve O e r

"Fee Qwner"

NAURU PHOSPHATE ROYALTIES
DEVELOPMENT (HONOLULU)}, INC.

—Z ~Fr,

By - .
Its Chie't Execytive UfFier

"Developer”
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CITY OF MELBOURNE, AUSTRALIA ) Commanwealth of Augtraliz !

88: Stale of Yicloris )
CONSULATE GENERAL OF THE Clty of Methourna 135
UNITED STATES OF AMERICA Bonsulate Seneral of the )

United States of Amerina ]

Nt s

1, SAwdRAa A Suveng . Consul

of the United States of America at Melbourne, Australia,
duly commissioned and qualified, do hereby certify that on
this jiiﬂj’day of October, 1989, before me personally
appeared _”ﬁeoclore. C /”G.’:‘es to

Il

me personally known, who, being by me duly swarn, did say

Ve
that _he is the Chil Execotive Officy NAURU PHOSPHATE

ROYALTIES DEVELOPMENT (HONOLYLY) , INC., a Delaware
torporation, that the seal affixed to the foregoing
instrument is the ctorporate seal of said corporation, and
that said instrument was signed and sealed in behalf of
said corporation by authority of its Board of Directors,

and saig Oppli?ei' acknowledged said instrument

to be the free act and deed of said torporation.
IN WITNESS WHEREOF, I have hereunto set my hand

and official seal the day and year first above mentioned.

umm@m (D jiﬁmmx\

SANDRA A, STEVENS
Consui of the
United States of America
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URNE RAI Sommanweaith of Australia
CITY OF KELBO + AUST Ia ) State of Victoria

]
}
} oSS gy ol Metourne | 88
CONSULATE GENERAL OF THE ) Consulate Goneralef the )
UNITED STATES OF AMERICA ) Haltey Slates of America )
I, SAVORA A . STvens . Consul

of the United States of America at Melbourne, Australia,
duly commissioned and qualified, do hereby certify that on
this _“-:’_{Jigvday of October, 1989, before me personally
appeared Theocfore  C. Mo sec

to me personally known, who, being by me duly sworn, digd

say that he is the Chiof Executive Officens naury

PHOSPHATE ROYALTIES (HONOLULY), INC., a Delaware corpora-
tion, that the seal affixed to the foregoing instrument
is the corporate seal of séid corporation, and that

said instrument wag signed and sealed in behalf of said
Corporation hy authority of its Board of Directors, and

el
said O'F‘psc:er- acknowledged said instrument to

be the free act ana deed of said corporation,
IN WITNESS WHEREOF, I have hereunto set my hand

and official seal the day and year first above mentioned.

Dot () Hoens

SANDRA A STEVENS
Consyl of the
Unlted States of America




